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lMre Toastmaster, Ladins and Gentlemsn:

I am very happy to be your guest at this large and representative annual
gathering of your industry, and teo hav~ this opportunity +to talk to you about
the work of the Faderal Trade Cormission,

A 1ittle more than a year ago, it was my privilege to preside over a
trade practice conference for the wholesale drug industry, held in Chicago,
I had the pleasurs of meeting many of you at that time, You whe were there
should be proud that that proved one of the most succecsful trade practice
conferences over spoasored by our Commissione &Also, you will be gratified
to know that the trade practice rules adopted at that confercncs have heen
lived up to by your industry with such unanimity that very few violations
have been reported to the Camission, ¥hat has been done in the vholesale
drug industry through the trade practice conference proccdure has becn or is
being done in a great many other industries, This cooperative ~ffo 5 on the
part of business to put its ovm house in order is an ins»niring thinz,

One of the reasons assigned for inviting me to speakx to you tonight is
that the work of the Fnderal Trade Commission is not as generally !mom and
understood as it should be, Unfortunately, that is true, But it Is nct as
true as it used to be, One reason for the increasing public knowledze of the
viork of the Commission 1s the trade practice conference proccduro, a.ad the
spread of the idea of cooverative effort.on the part of business, (ne reason
why the work of the Federal Trade Commission has not been as widely lmown to
the public is that it is seldam of a spectacular character, It is none tho
less important, valuable and effective, The more that is known of the
Commission's work and the better it is understood, the more it will be
appreciated, '
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History and Purpnrses of the Act,

The Fedrral Trade Commission is an adainistrative agensy, exercising
quasi=judicial functiocns, It is next to the oldest independ~nt agenny of the
Federal Government, The Federal Trade Ceomaission Act wrs signed by President
VWilson on Septenbor 26, 1914, In a pudblic statemunt iscued at that time,

President Wilsoa said that in the Commission's establishment; there had been
crcated

"A mezns of inquiry ond of accomicdation in the field of
commerce which ought to both cocrdinate the enterprises of our
traders and manufacturers and to rrmovc ths barrisers of misunder=-
standing and of a too technical interpretation of the law,"

He added that the Commission had becen created with "powers of guidancs
and accommadation which have relievcd business men of unfoundsd fears and set
them upon the road of holpful and confident onterprisc,”

Vhile the Coanission has certain other powers.and dutles, its principal
functions are twofold:

1, To prevent unfair methods of competition in commeres;
2e Te make investigations at the direction of the Presidént, the

Congress, upon the request of the Attornoy Gensral, or upon
its own initiative,

You are more intercsted in the first of these funetions, and I shall
therefore pess over the sscond, that is the investigational worlk of tho
Commission, with only a bricf reference, However, lot me say that it would
be difficult to understate the imnortance of the investigational work whi-~h
the Commission has done and is doing, or exacgeratsc its value to the American
public, During its life, the Commission has conducted more than 80 general
investigations and faot~finding studies. Notable among these heve been <he
food inguiry, which resulted in the passage of the Pacirers and Stockyardc
Act; the chain storo inquiry; investizations of the steol and textile
industries, ard of electric end gas utilities, to mention only a fewr of the
more important, These inquiries have resulted in wholes~me lagislation, and
in reforms which businoss and industry themselvcs have adopted due to the
publicity attendant upon the Commission's investizations and reports, In
nany instonccs, they have resulted in savings to the public amounting in ths
aggrecate to hundreds of millions cof dollars, Merely the publicity attendant

upon these investigations has besn a powerful corrective of abuseg which had
become prevalent among the industries investigated.

Lagislation resulting dirsctly or indirectly from these inquiriées has
included the Packers and Stockyards Act, the Truth-in-Securities law, and the
act for the regulation of stock exchanges, to mention only a few,
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But you businoss men are more interested in the work of the:Commission
in the prevention of unfair trade practices than in its investigational
functions,

Matters comihg before the Commission directly probably affect the
interests of more pcoplo than those referred to any other Federal agency.
Sometimes a single caso directly affects millions of citizens., Some affect
practieally every houschold, They have to do with nearly ~verything we eat,
drink, wear, or make use of in any way, :

The objoctive of the Commission is proteetion of honest competitors and
the consuming publiec from fraudulent and misleading practices in commercr,
In so many words, the Commissiont!s orgenie Act dircets it to prevent those
subject to the Act "from using unfair methods of competition in commerce,”

Procedure before the Cammission is simple and effective, A ocase may
originate in any one of several ways, The most common origin is through’
complaint of an unfair trade practice made by a competitor or a consumer,

No formality is required for anyone to bring a matter to th~ Cammission's
attention, A letter setting forth the facts is sufficient, or it may be done
by a pérsonal call, In no case is the identity of the ocomplainant made
public,

When a matter is brought to the Commission's attention, it orders an
investigation, If from the facts it appears that the law is being violated,
the Commission orders a complaint served upon the allcged offender, “no 1s
thereafter known as the "rcspondent", He is allowcd a reasonatle time in
which to make answer, after vhich the cas~ is ordered to trial. Hearings are
held, briefs filed; snd the case argusd beforc the Commission, which then
takes the matter under advisement and renders its decision as in the usual
court proceeding,

If the Cormission finds that the facts bear out the allepgations of the
complaint, it issues an order requiring the respondént to sease and desisd
from the unlawful practices set out in the findirgs, The respondent has the
right of appeal to the U, S, Circuit Court of Appeals, and finally to the
Us S Supremn Court,

If the Commission finds that one of its orders is being violated, it
presents the facts to the Court of Appeals in th~ appropriate circuit and
asks that its order be enforred, Its sases are given priority in thcse
Courts, If the Court finds that the order is valid, and is b3ing violated,
it requires the respondent to obey the ccase and desist order, In case of
violation of the Court's order, the matter may be then handled by the Cowrt
as in a contempt procecding, that is a penalty may be imposed,

We have developed another procedure, more irformesl, knoim as the
stipulation procedure, by which we have been able to cxpedite our work and
cave a great deal of expense,
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It frccuently haprens thot a viclation oceurs throush ignorance, and
that the attention of the cffender has only to be called to the fast to induss
hin to stop, Instend of issuing a forwal couplaint, the Camicsion allows the
irdividual or corporation complained agsinst an ovfortqnlty to sign a stipula=
tion to cecsa and dosist from the o»ractices charpsde If he does so, further
acticn Is suspencded; 1L he refuses, the oass goes to trial,

The Comnlssion belisves this proccdurse protects the American consumar
from numerous unfair methods of comietition, end, by reason of its simplicity
and econamy, reachas a far larger nuwrber of abusecs than weuld otherwise be
possible, Also, this nrocedure saves lerge sums, both to the govermment and
to resrondents, It should be said, hovever, thnt whether a respondent shall
be permitted to sizn a stiruleticn is entively within tho discretion of the
Cotaissiens, This privilege iz never nmermitted wheére viclations are especlally
malicious and To the sorious injury of the nublic,

come may asl just what are unlair methods of comnctition in commoroo,

witiin the meosning of the Coamissionts ict, Congress wisely did not attempt
to Zefine the terw, tocruse wnfalr competition Way tal:e any one cf a thousand
formaz, Oa tals peint, the Supreme Court said: "In the nature of things, it
ves impossidle to d-scrite and define in advaence just vhat constituted unfair
counotition, end in the final analysis it became a guestion of law, after the
facts were ascertained.” Therelnre, each case must be considered in the 1ight
of tre facts portincnt thereto,

pereral, ;nfair trade practices may bo groured into two classes:
those which involve an elcment of fraud or dishonesty, and those not inherently
dishonest but which are resirictive of fair coanetition, It is the job of the
Comission, therefore, vhen a corplaint comes to its attention, to ascertain

the facts and render its judzient on those factss Conclusive ovidence that
the Ccoumission's work 1s thoroush is to be Tovnd in the record of its cases
arvecled ton the @Ohlusg Tor examnle, dwring the fiscal ysar ended June 30,
1055, Camilssion crders were arproved in all of the 10 cases taizen to Circuld
Courts of lpveals, Fron Jebruary, 1035, to February of this wvear, 19
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Coritcsion crd-rs were h,wealcd to Circult Caurts of Apvdesls, and 1n none
was the Comission overruled,

Cases don~ided by the Camission affect every commetitor in the tusiness
engrged in by the resnondentsg as w1l as consuwors of the cormodities
involved, When wou ~liminate an unfair nractice by ¢ue canpetitor, every
haonast canyetibor is benefited therer, as wsll as all conswiers of the
products involved, Uhat this is worth to the public it is not npessible to
esbinate, but the anount would be larzs,

Ls appreoclation of the voiue of its worlt grows, moro business men and
consumers are turning to the Comiiscion fer relief from dishonest practicese
This is evidencel by the recent hcavy increase in the Coumissionis lezal vorks
In the last tvo jears, this inecrease has been very marlleds During the fiscal
year 1934, there were 1,029 cases before the Commission, whereas for the
fiscal year 1935 the mumber increased to 3,385. From the rumber of cases
coming to the Commission thus far this year, it is estimated the total number
to come to its attention during the year will be in excess of 4,500,
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In its worls of suppressing unfair methods of canpetition in commerce, the
Camrission hes devcloned a plan whercby it is vpessible to accomplish this
cbicetive by wholesalc, at great saving both to the govermment and to busincss,
I refer to the Commiscion's trade practiee confercnco procedure, This pro-
cedure is a lojical develepment of the Cemmission's cffort, in cooperation
with business, to protect the public from unserunulous men who are out to
exploit the public and increase their profits at no matter what cost to honest
coxpretitors and the nublic,

This procedure, about which vou arc lilrely to hear much morc, affords an
opportunity for moemhers of a particular business to sit down togzether and,
under the sponsorship of the Comnission, consider their particular problems,
and collectively apree to the sbandoiment of unfair practicos, Under this
procedure, melbers of a business ta'c the initiative in csteblishing a degree
of self=rovernment by sotting up their ovm code of business ethios, subject,
of course, to the annroval of the Commission, This incans that they must be
within the law, Thus all memders ol a  iven business are placed on the same
fair competitive basis, “hen wnfeir proctices in an industry are thus
eliminated, every honest menber of that industry is benefited, amd it is made
easiecr to require uascrupulcus persons to keop within tho law, The consuming
public is also a dircet benoficiary, That is where the primary concern of the
Federal Trade Comiicssion lies, for it is the nublic intercst vwith which the
Commission must at all {imes concern itself,

By this procedure, often the unfair and dishonost practices of am entiro
industry are corrected at a single confercnce, whereas, if it were necessary
to talle action agninst cath individual offender, hundroeds of proceedings might
heve to be instituted,

The Commission's trade practice cenference procedur~ usually lecads to the
prompt abandomment of unfoir nractices by the entire industry concerned, More-
over, an industry thns cro s into the habit of policing itself, and its honest
mombers, who comstitute the lnrgo majorsity, cooperate in bringing obout
enforcoment of the law,

Since inauguration ol tie Comiission's trado nractise procedure, approxi-
otely 175 couferences have been held, It is gratifying to renort that agree~
ments so arrived at have been observed by an overwielaing majority of the
nembers of tho industries concerrede

Apnlications from more than 40 industries for cuch conferences are now
pending. Some are from vory large end important industries. In addition,
representatives of approximately 200 other industries have made inquiry as to
necessary steps for holding conferences. It would be difficult to over=
emphasize the importance of this growth of cooperative spirit in business.



Amendments to the Federal Trade Commission Act,

I have discussed briefly the origin and history of the Commission, Now a
word about certain proposed amendmcnts to the organic act under which tho
Commission functionse Most of thesc emendments were recommendcd by tho
Camrission in its last anaual report, in the light of its twenty-one years of
experience under its Act, These amendments were introduced in the Senatc by
Senator Wheeler, of Hontana, Chairman of the Senate Committce on Interstate
Commerce, which has favorably reported tho amondments to the Senatc, and in
the House by Representative Rayburn, of Texas, Chairman of the Housc Committee
on Interstate and Foreign Commersce, I refer to these amendments bceauso cone
siderable misinformation exists about them, o doubt some of it has been
circulated by interests unfricndly to the purposes of the amendments, and
possibly to the original act, The principal amcndment proposed is to
Section 5 of the Cormmission's act, which would insert therein the words "and
unfair or deceptive acts and practices”, so that the language of that section,
as amended, would read: "That unfair methods of competition in com:erce and
unfair or deceptive acts and practices in cammeres are hereby declared
unlawful,"

Without this amendment, there is question whethcr the Cormmission has
jurisdiction of an wnfair practicn whern it develops that the affender has a
mondpoly in his field, and therefor» has no competitor, or in a casec vhere all
competitors are equally zuilty of the same practicc, In one case, carrisd to
the Supreme Court, a Comnission order to cease and desist wmas voided because
the court took the position that all of the competitors of the respondent dis=
closed by the record had becn equally guilty, The court said it was not the
business of the government to protect one knave from another, Thus no matter
how much the public might be injured, the Commission may be povverless to give
it the .protection to which it is entitleds The proposed amendment would clear
away doubt as to the Comnission's jurisdiection, That is the purpose of the
amendment,

For the most part, the other amendments are sither clarifying or
procedural,

The fundamental purposes of the Federal Trade Commission Act and those
sections of the Clayton of which the Commission has jurisdietion, are to
eliminate unfair trade practices and such practices as tend substnntially to
lessen competition or create monopolies, Some have felt that there has “een
a tendency in recent years away from these purposes; that therc has been a
lesscning of the public demand for enforcement of the anti-monopoly lavise
In my judgment, this tendency has been fostered on the one hand by selfish
interests whosze practices these laws were intended to stop, and on thc other
by a growing belief that preservation of competition was an economi~ fallacy
and mistake, I do not believe it can be successfully denied that this latter
belief has been artificially encouraged, It 15 easy to say that because
great enterprises exist in considerable number, and are frequently able to
operate at low cost, the public interest would be better served by their
encouragement than by their regulation or elimination, But this argument
fails to teke into account the disastrous results to the public which usually
follow the concentration of an enterprise largely or almost exclusively in a
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fow large units, Zxpericnce has showr that the capacity some large businesses
may have to give the public the bhenerlit of low prices iz often exercised only
at great cost to themselves, a cost wiich even they can afford only temporarily.

"It is e5 true unow as vhen the laws azainst ionopoliss werc passod, that once

success nos cttended eflferts of large eaterprisss to drive from the field the

cmall compotitors vho carnot meet these tewrorarily lowered prices writhout
fatal loss to themselves, such selfisgh interests usually raiso prices to oven
hizher levels tharn they were before,

It is iny belicf that the late scvere cconomic derression can be traced in
Iarge degree to rerrehencible practices of selfish intorests, many of which
were unsoundly and excescivelwy capitelized, These practices were not properly
contrellecd, because the comtry had hecame co btlinded by temporary prosporidy
a: to acceont the theory that liouorolics ware beneficial rather than dangerous.

What happernsd? In thelr grecd for profit, noropolistic cnterprises
charged mere than the traffi~ could vear, They had ro regard for ultimato
corsacuencas, D2y elinminating ccwye+1t or, thry thought they wwrere on their
way Te greater sucenss ond croat-r riches, Aetuslly, however, as it turned
ouat, fowcr propla were abtle to tuy <he ~rodusts of tle biz business enterprises
which hag CODC(ﬁt¢a;Od output in Lmﬂlr gwn hands. for that very concentration
derprived mony of their means of livelihcod and thus destroved their purchasing
powere. 1h> rocul®, co often called ovnr-prodactlcn, would probably better be
tormed under-conswantion, .

It is my convistion %hat to ellew great interests a free hand and permit
them to destroy ccmpct ion is not only disadvantageous to a principle on
winich our jovermaent was establiched, “iat is, coual opportunity for all vho
mey be fitted to Imorove thelr oozition by reason o7 their ovm energy and
initistive., 3y this I Co not aewn that it was ever inteaded to protect the
lezy cr innomﬁotcntg I do mean <hat the rizht of every .xan to use his brain
and energy and goin a falr roward therefor sheould be prescrved and protectads.

If we arz to ncecedt The process of concontration of business ir a few
handg -as beroad ecntrol. then it 1s tiie to admit tiiat oar foremost national
aim, individanl oppectunity, lins been lost, and that what we had beliered was
aticanl trait, individual initiastive, cither has failed or
is ne longer worth osreservinzg,

I cin afraid we have veea taliin~ the sturdiness of American individualism
too muck for granted, 1t is time we exmainad into this Jmeriean characteristic
and decid2d ~hether we are to use it, or losz its I we ore to abandon this
trait, either woe plaee oursclves at the mercy of sellfish combinations, or Vo
must stole more and more reliance on goverrient,

dor my part, I khold that throush wise enactinents, the rights of tha
individual should be prctected, and thet ircividual initiatirve and capacity
should have a falr chance to assert themselves honestly and efficiently, and
receive the just reward to which they are entitled,.
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